CITY COUNCIL
City of Mclendon-Chisholm, Texas
Meeting Minutes
December 12, 2017

The City Council of the City of Mclendon-Chisholm convened in Special Session on
Tuesday, December 12, 2017, at City Hall, 1371 West FM 550, Mclendon-Chisholm,
Texas, with the following members present:

Staff Present:

Robert Steinhagen
Adrienne Balkum
James Herren
Wayne Orchard
Sim Woodham
Scott Turnbull

Mayor
Council Member
Council Member
Mayor Pro Tern
Council Member
Council Member

David Butler
Lisa Palomba

City Administrator
City Secretary

1. Mayor Steinhagen called the meeting to order at 6:32 p.m .
2. Mayor Steinhagen provided the Invocation and Mayor Pro Tern Orchard led the Pledge
of Allegiance to the U.S. and Texas Flags.
3. Steinhagen read the Rules of Decorum and indicated they are to be observed
throughout the meeting.
4. Citizens Comments. The following citizens spoke:
Garv Nickel, 612 Kentwood Drive, commented regarding the Fire Department contract,
1) requested response time not be reduced and 2) if possible to make changes in the law
to make sure all who are receiving services to pay their fair share for those services.
Nickel requested if those conditions cannot be met that Council explains reasons why
they cannot be met.
Bev Stibbens. 279 Partridge Drive, commented regarding she has lived in the community
for 35 years; proud of the forefathers and mothers who made Mclendon-Chisholm the
gem of Rockwall County; people are excited to move here to enjoy the rural lifestyle the
City has to offer; lack of preparedness; disasters can strike anywhere and anytime;
weather is unpredictable; Why does the City have to follow the cookie cutter style of other
cities the size of Mclendon-Chisholm; City has funds for a paid staff on Fire Department
so why not fund it if budget allows; no other City services offered; compared contract with
fire department to other City contractors and noted the City does dictate to other City
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contractors who they can work for and when; begin planning now for FY 18-19; prefers
paid department, 7 days per week.
Brian Caldronia, 15 Fireside Drive, comments included: to revert back to an all-volunteer
department has a tangible impact on the community in regard to response time; 1) distrust
in government; blames both Fire Department and City for lack of contract; 2) lack of
volunteers available to serve on the Fire Department is nationwide and questioned if there
is enough volunteers to respond in an emergency; 3) impact on property values;
increased insurance rates; comparisons with Royse City Fire Department; median home
value in Royse City much less than Mclendon-Chisholm; why can't Mclendon-Chisholm
have better service than surrounding cities?; Mclendon-Chisholm has more at risk; 4)
unicorn of leftover money; money in budget earmarked for fire service is not Council's
money to use as Council sees fit; 5) mutual aid agreements; not sure if Council
understands what the term mutual means and unsure if other cities will respond if they
know that Mclendon-Chisholm may not respond to their request for mutual aid; and 6)
appreciation for Chief Jones; and contract content.
Mark Kipphut. 31 Fireside Drive, commented regarding Fire Department contract
negotiations; don't cut staffing or response times; comparisons with neighboring cities;
Royse City is adopting Rockwall model which will happen over a period of time and they
are procuring land to build the station which will require a bond for funding; Royse City
taxes will increase; Mclendon-Chisholm currently runs a cost-efficient department.
Regarding making the fire department a City asset, whenever the government takes over
anything it is more expensive; questions budget; fire department has a history of
executing the budget as approved; previous Council went to staffing the station to
accommodate growth such as Sonoma Verde; staff for public safety; fire department
needed to protect future school in Sonoma Verde subdivision and school may be delayed
if there is not adequate fire protection services. The City needs the study described by
Council Member Balkum.
Gary Moody, 1406 S. SH 205, thanked Council for their service; Moody has 35 years in
insurance industry; insurance rating will be higher if Fire Department becomes allvolunteer; any tax money saved is insignificant compared to increase in homeowner
insurance rates; many citizens in Sonoma Verde purchased homes because a school is
forthcoming; Fire Department needed; and do what is best for the community.
Robert Herman, 1248 Wales Drive, commented regarding Fire Department, Kingsbridge
has most concentrated wealth in the City, his expectation is that two people will stay at
the fire station; fire service is the only service the City provides; he does not need City if
there is only a volunteer fire department and legal and CPA fees are too high for a city
this size.
Jody Wright. 1513 Barrolo Dr., commented she agrees with previous comments; her
understanding is the City remains without a signed continuation of contract with MCVFD
for fire and emergency services beginning next year. A critical purpose of government is
to serve and protect citizens. She is curious why people run for public office and as a
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result she read the Mayor's comments regarding his reasons for serving including:
information kept from voters; voters locked out of decisions; distorting facts to mislead
citizens; and silencing the opposition. The reasons the Mayor ran for office remain a
current issue today; bullying, minimizes people's concerns for safety; shirking
responsibility; blaming citizens and throwing City employees under the bus; and the list
goes on ... Wright asked the Mayor if this is his vision of leading as a public servant; she
thinks about how future generations would rate the Mayor and Council in effectiveness in
meeting initial objectives. Council should consider legacy they will leave behind; leave the
City better than you found it. The Mayor has amazing gift of opportunity and can choose.
She requests the Mayor choose citizen safety by signing the continuation of current
contract.
Daniel Lewis. 1223 E. FM 550, commented regarding Fire Department quarterly
payments vs. lump sum payment; can see Council would want quarterly payments if belief
that fire department is not managing money well; if quarterly payments are for interest
then maybe ask for reimbursement of interest, unrealistic expectations for negotiating this
year; and MCVFD can't meet the standard this year. Council should hold themselves
accountable to the same standards as Council expects from others.
Leigh Wilcox, 980 FM 1139. formally 1750 Connie Lane, Fire Department responded
twice to her home; family member with heart condition; Fire Department arrived before
the ambulance and were ready for the ambulance when it arrived; son went five times by
ambulance; need firefighters at the station standing by; another incident when citizen was
killed by a horse the Fire Department arrived before the ambulance; Council is
responsible for balancing the budget; she is a realtor and embarrassed by the City; no
one in this room stands behind Council; reconsider and figure out a way to make this
work.
Robert Quinn, 1401 Corrora, commented regarding his health issues; cervical spine
patient; condition triggers increased heart rate and panic attacks; family has history of
heart events; Fire Department response is faster than ambulance response by 7 minutes;
that matters a great deal; Fire Department stopping behind someone with a flat tire can
prevent accidents; preventing accidents is important too; and he supports Fire
Department.
Steve Hatfield, 1081 SH 205, too late to negotiate terms of Fire Department this year prior
to expiration of current contract; negotiate terms for next year; concerns for moving to allvolunteer department; volunteer shortages; difficult to maintain required certifications;
don't put health and safety of citizens at risk; possessions can be replaced but people
cannot; lives could be lost without first responders; and consider who is responsible if loss
occurs.
Stewart Mayberry, 21 Fireside Drive, commented regarding Fire Department; not easy to
be a volunteer firefighter; mutual aid agreements; put the question on the ballot; bond
package; and take action for next year.
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Nathan Hodges, 100 Serene Haven , thanked Council for their service; many challenges
for Council; keep paid fire staff; response time is of concern; wants to see Fire Department
continue.
5. Minutes of October 24, 2017 and November 14, 2017. Steinhagen noted
consideration of the Minutes will be postponed to a future meeting.
6. Solid Waste Collection, Hauling and Disposal Contract Rate Adjustment. Scott
Hunter, District Manager for Waste Connections, presented a request for a Consumer
Price Index (CPI) Adjustment noting a 1.5 percent disposal fee increase. Council held
brief discussion with Hunter requesting further explanation of the request. Hunter
indicated the increase per household will be approximately $1.12 per month. Council
Member Turnbull moved to accept the CPI Adjustment with a maximum increase of
1.25%. Balkum provided a second to the motion. A vote was cast and the motion
carried unanimously.
7. Holiday Lighting Display Contest. Discussion was held among Council Members
regarding holding an annual Christmas Lighting Display Contest. Council discussion was
held. Balkum moved to hold the first Annual Holiday Lighting Contest and have
citizens submit nominees by midnight on December 16 to the City Secretary's
Office and Council will judge and announce the winner at the Special City Council
Meeting on December 19, 2018. Woodham seconded the motion. A vote was cast
and the motion carried with all in favor.
8. Fire Protection.
a. Fire Department Contract Review and Approval.
Orchard moved to rescind action taken on December 12, 2018 approving an allvolunteer Fire Department and to fund the Fire Department with paid staff 7 a.m. to
7 p.m. Monday - Sunday, removing depreciation funds, having two personnel at
the station, with qualifications, certifications, response times and penalties for
non-performance to remain in place.
The motion failed due to lack of a second.
Council Member Turnbull, seconded by Balkum, moved to approve the contract
drafted by the City Attorney as discussed at the last meeting.
Orchard stated his reasons for voting against the motion. Steinhagen addressed
misinformation and noted that he has received sixty-four phone calls in support of the
proposed contract, and no calls in opposition, but no one dares to speak publicly due to
concerns of negative social media attention. Steinhagen noted that although the FY 1718 Budget was approved with the full funding amount requested from the MCVFD,
Council made it clear at the time the Budget was approved that it was not approving the
MCVFD request but making the funds available in the event Council decided to fully fund
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the Department. Steinhagen continued and commented that the unincorporated area of
the county needs to contribute to MCVFD funding. Council Members researched
independently and came to a lot of the same conclusions regarding the funding request.
Insurance Services Organization Rating (ISO) for the community was assigned a 4/9
when MCVFD was still an all-volunteer department so moving back to all-volunteer will
not change anything. No City employees were ever thrown under the bus during this
process. The argument that it is too late to review and negotiate a contract is baffling.
Council has saved thousands of dollars reviewing contracts. Steinhagen further
commented regarding most fires happen from 11 p.m. to 8 a.m. and that smoke detectors
save lives; expectations for response rates; MCVFD stating they are not planning on
moving forward to bring the department into the City. Steinhagen noted the three options
offered by the MCVFD including: Continue with current funding levels, increase funding
levels to include the addition of Sunday staffing, and returning to an all-volunteer
department. Council discussion concluded.
A vote was cast on the motion made by Council Member Turnbull, seconded by
Balkum, to approve the contract drafted by the City Attorney as discussed at the
last meeting. The motion carried with 4 in favor and 1 against (Orchard). The
contract will be delivered to the Fire Department tomorrow. The contract is attached to
these Minutes as Exhibit A.
Sb. City Governed Volunteer Fire Department. Balkum briefly discussed she is looking
forward to hearing from those interested in serving on the Fire Department Feasibility
Study and looking forward to the input committee members will provide and information
will be delivered at a future town hall meeting once the study is concluded.
Steinhagen announced that Items Be. Funding Options for Fire Protection Services
in Smaller Cities and 8d. Fire Department Grant Awards will not be addressed this
evening.
Steinhagen recessed the meeting at 8:12 p.m.
The meeting was reconvened at 8:38 p.m.
9. Citizen Survey. Brief discussion was held regarding content of the City Survey. It was
noted that questions related to fire service and trash service should be added to the
survey and the Citizen Survey should be available to citizens around Christmas.
10. Code of Ordinance Review. Council Member Woodham reviewed the current
Municipal Court ordinance related to appointment of a Municipal Judge. Discussion was
held regarding discrepancies between the online and paper version of the Code of
Ordinances. Palomba commented that the online version is kept current but that a paper
supplement is only printed 1-2 times per year. Discussion continued regarding
qualifications for Municipal Judge. Woodham indicated he would follow up with City
Attorney Paschall regarding required qualifications.
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The animal control ordinance was also discussed. Balkum indicated that the current
process is confusing regarding enforcement of animal control issues and should be
simplified. Discussion regarding enforcing a leash law was discussed and the desire to
remove anything not necessary from the ordinance. Council discussed how City laws
should relate to state laws regarding enforcement and Turnbull mentioned the possibility
of considering electronic dog leashes as meeting leash law requirements. Livestock
control and single-family homes adjacent to farms and loose cattle was discussed.
Additional discussion was held including the need for City laws when state laws can be
referenced and enforced. City Attorney Paschall will be contacted regarding such.
11. City Hall Property. Steinhagen provided a brief history of City Hall property.
Discussion was held regarding whether a formal contract should be in place to allow for
a neighboring City Hall property owner to mow, till, or cut grass on City property and
whether an individual should receive benefit of using public property. The need for a
contract for an exchange of use for service was discussed. Steinhagen also discussed
the possibility of a better use of City Hall property including allowing for 4-H projects for
animals or crop growing, community garden, building projects or the possibility of
developing a solar farm used to power City Hall. Liability issues and leaving room for City
functions were also discussed. Steinhagen will contact area schools and organizations
to gage needs for school related student projects.
12. Council Member Reports. Balkum announced she is working on the next phase of
the new website and that anyone is welcome to create an ornament for the City Hall
Christmas Tree. Herren provided a brief transportation update and noted that John
Polster will provide a live update to Planning and Zoning Members on January 11 and all
are welcome to attend the meeting. Steinhagen mentioned that he will invite Sheriff
Evanson to a meeting in early 2018.
13. Reports and Announcements. No questions were asked regarding written reports
provided to Council
14. Council Member Turnbull moved to adjourn the meeting. Orchard seconded the
motion. A vote was cast and the motion carried by unanimous consent. The
meeting adjourned at 10:10 p.m.

Robert Steinhagen, Mayor
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Exhibit to 12/12/2017 City Council Minutes

City of Mclendon-Chisholm
Exhibit A
Fire Protection Agreement

FIRE PROTECTION AGREEMENT

This Agreement is made by and between the City of McLendon-Chisholm, Texas ("City"),
a Type A general-law municipality of the State of Texas, and the McLendon-Chisholm Volunteer
Fire Department ("MCVFD"), a Texas non-profit corporation, to provide fire protection services
within the corporate limits of the City. This Agreement is effective as of January 1, 2018 or the
last date on which a party signs below, whichever occurs later (the "Effective Date").
I.

Definitions
A.

"AVL" means "automatic vehicle locators," devices that make use of a global

positioning system to enable remote tracking of the location of a vehicle.
B.

"Dispatch" means the Rockwall County Sherriffs Office.

C.

"Dispatched" means the initial response of MCVFD to a Service Call received

from Dispatch.
D.

"Major Breach" means:

Failure of MCVFD to maintain and remain in material compliance with the
requirements of applicable federal, state and local laws, rules and regulations
affecting the provision of services under this Agreement;
1.

Material failure to provide correct and accurate data or falsification of data
supplied during the course of all operations under this Agreement;

2.

3.
Failure of MCVFD to cure a Minor Breach within fifteen (15) days after
written notice from the City to MCVFD; and
4.

Any action or inaction identified elsewhere in this Agreement as a Major

Breach.
E.

"Minor Breach" means any default under this Agreement not otherwise identified

as a "Major Breach." It is a technical instance of nonconformance with contract terms. A
party committing a Minor Breach shall have fifteen (15) days following written notice in
which to cure a Minor Breach.
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F.

"Page Out Time" means the Dispatched time.

G.

"Payment Dates" means the 15th day of January, April, July and October of each

year during the term of this Agreement. If the 15th day falls on a Saturday, Sunday or legal
holiday on which City offices are closed, the action required by the 15th shall be extended
until the end of the next day that is not a Saturday, Sunday or holiday.

H.

"Performance Security" means the irrevocable line of credit required in section

VII of this Agreement.

I.

"Personnel Certification Standards" means Texas State Firefighters' & Fire

Marshals' Association of Texas Fire Fighter 1 certification and Emergency Care Attendant
(ECA) certification issued by the Texas Department of State Health and Services.

J.

"Primary Apparatus" means the following apparatus utilized by MCVFD to

provide

services

under

this

Agreement:

(1)

2014

Ferrara

Commercial

Pumper/Tanker/Rescue; and (2) 2017 Ford F-550 customized by Skeeter Brush Truck.
Primary Apparatus must be housed at the Primary Station.

K.

"Primary Station" means MCVFD Station 1 located at 1250 State Highway 205,

McLendon-Chisholm, Texas 75032.

L.

"Run Report" means a report containing the following concerning MCVFD

responses to Service Calls: (1) Page Out Time; (2) time ofMCVFD's arrival on the Scene;
(3) identity of the first MCVFD apparatus on the Scene; (4) identity of any additional
MCVFD apparatus responding to the Scene; and (5) identity of all MCVFD personnel
Dispatched.

M.

"Scene" means the location that is the subject of a Service Call.
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N.

"Service Call" means a request for emergency services received by MCVFD from

Dispatch.
0.

"SRT Standards" means Standard Response Time Standards which for the

purposes of this Agreement are fourteen (14) minutes from Page Out Time to the time
MCVFD's first apparatus arrives at the Scene, as determined by Dispatch and AVL log
reports.
II.

Purpose

This Agreement is made for municipal purposes, including the protection of the health,
safety and welfare of the citizens of the City and good order of the City. The purpose of this
Agreement is to obtain fire protection services from MCVFD, including but not limited to arson
investigation, fire prevention and fire-fighting services, emergency medical services, and other
related services within the City limits. In the interest of safety and protection of the public within
the City limits, this Agreement shall also extend to and include any fire or fire hazard that may
threaten life or property within the City. MCVFD shall provide all equipment, personnel and other
material as may be necessary or appropriate to provide the services required herein.
The City may, at its option and discretion, convey, lend or provide equipment, materials or
assistance to MCVFD, as the City may deem appropriate. However, this shall be under such terms
and conditions as the City may impose and shall not in any way alter MCVFD's obligations to
provide full fire protection and emergency medical services hereunder.
III. Consideration

During the term of this Agreement, MCFVD shall provide the City with the services
required by this Agreement. The City shaU pay to MCVFD a quarterly service fee in the sum of
Eight Thousand, Four Hundred Thirty-Seven and 50/100 Dollars ($8,437.50) on the Payment
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Dates during the term of this Agreement; the first payment is due on or before April 16, 2018. In
the event the Effective Date is a date after January 1, 2018, then the quarterly service fee for the
initial quarter period shall be prorated for the number of days services are provided in the preceding
quarter period.
Payments made under this Agreement will be used by MCVFD exclusively for fulfilling
the requirements of this Agreement and providing and enhancing MCVFD services under this
Agreement and no other purposes. Any unauthorized use of payments shall constitute a Major
Breach of this Agreement.
MCVFD shall not charge any resident or property owner within the corporate limits of the
City for any services provided by MCVFD under this Agreement.

IV.

Term

The term of this Agreement is from the Effective Date to and including September 30,
2020, unless renewed as provided herein.
V.

Renewal Option

At the City's option and discretion, this Agreement may be extended on a month-to-month
basis for up to but not exceeding an additional twelve (12) months. Any and all such extensions
must be approved by the City Council by resolution and more than one month - but less than
thirteen months - may be approved in the same resolution. In the event the City exercises this
option, City shall pay MCVFD a fee of Two Thousand, Eight Hundred Sixty-Nine and 04/100
Dollars ($2,840.63) for the month of October 2020, and a monthly fee that increases by the amount
of one percent (1 %) for each additional extension month. [For example, the monthly fee for
November 2020 would be $2,869.04, calculated as follows: $2,840.63 + ($2,840.63 x .001).]
Payments under this Renewal Option section are due on or before the last day of each month during
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any extension. City shall give MCVFD at least thirty (30) days' notice of City's exercise of this
option.
VI.

A VL Requirement
The City shall purchase and pay the cost for installation of AVLs on all MCVFD apparatus.

The AVLs shall remain the property of City and MCVFD shall return the AVLs to City upon the
termination of this Agreement.
MCVFD agrees to cooperate with City in determining the specifications for AVLs and the
installation of same. Following installation of AVLs, MCVFD shall be responsible for maintaining
the AVLs in good working order and repairing or replacing damaged AVLs. Failure of MCVFD
to comply with these agreements constitutes a Major Breach.
VII.

Performance Security; Letter of Credit

Due to the importance of fire protection services to the City, the City must do everything
possible to mitigate the potential for failure of provision of fire protection services and related
damages. Accordingly, the parties agree to the following:
A.

Performance Security Required

MCVFD will deposit with the City an annually renewable, irrevocable performance
letter of credit in a form required herein and acceptable to the City. The amount of the
performance letter of credit shall be Ninety-Two Thousand, Eight Hundred Twelve and
00/100 Dollars ($92,812.00). Because it will be impracticable to determine the actual
damages in the event ofMCVFD's failure to perform or any other Major Breach, the parties
hereby agree this is a reasonable amount for total liquidated damages. It is expressly
understood that the total liquidated damages, or a lesser amount as provided herein, is not
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considered a penalty, but shall be deemed, taken and treated as reasonable liquidated
damages.
The letter of credit will be used to assure the provision of services required by this
Agreement and mitigate damages to the City, including, but not limited to, conducting a
procurement process, negotiations, equipment purchases, labor costs and related expenses,
should City terminate this Agreement for Major Breach or otherwise be entitled to
liquidated damages as provided herein.
B.

Requirements of Letter of Credit
1.

The letter of credit must be issued by a federally insured (FDIC) banking

institution acceptable to the City.
2.

The letter of credit must contain provisions allowing the City to draw upon

a portion or the full amount at any time during the term of this Agreement and any
extensions thereto upon the City's written demand.
3.

The letter of credit shall contain the following endorsement: "At least sixty

(60) days' prior written notice shall be given to the City of McLendon-Chisholm
by the financial institution of any intention to cancel, replace, fail to renew, or
materially alter this performance letter of credit." Such notice shall be given by
certified mail to the City at the address provided herein for notices.
4.

The letter of credit shall remain in place for the term of this Agreement.

C.

Failure to maintain the Performance Security constitutes a Major Breach.

D.

Rights Reserved

The rights reserved by the City with respect to the Performance Security are in
addition to all other rights of the City, whether reserved by this Agreement, City Ordinance
or Resolution, State law, rule or regulation, or otherwise authorized by law, and no action,
FIRE PROTECTION AGREEMENT
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proceeding or right with respect to the Performance Security shall affect any other right or
remedy the City has or may have.
VIII. Service Calls

The following criteria apply to each and every Service Call made within the City limits by
MCVFD under this Agreement, regardless of time, day or year of the service call:
A.

Service Call Response Time - The SRT Standards apply.

B.

Service Call Personnel - All personnel who respond to a Service Call inside the

City limits must meet or exceed the Personnel Certification Standards.
C.

Service Call Apparatus - First apparatus Dispatched must be one or both of the

Primary Apparatus.
IX.

Run Reports

On or before the tenth (10 1h) day of each month following the first complete month of the
term of this Agreement, MCVFD shall provide the City with a Run Report for the prior month.
City has the right to audit any Run Report and MCVFD shall cooperate with any such audit.
X.

Breach and Remedies

The existence of a Major Breach by MCVFD, whether or not public safety and health is
endangered, shall entitle City, upon written request by City to MCVFD, to (A) require the
immediate release by the bank of all or a portion of the funds secured by the Performance Security
and in the amount provided herein or such other amounts as determined by City, and/or (B)
terminate this Agreement and/or (3) exercise any other right or remedy available to City at law or
equity. Nothing in this section shall operate to limit the City's remedies under law or equity,
including those rights and remedies contained elsewhere in this Contract.

FIRE PROTECTION AGREE MENT
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XI.

Liquidated Damages for Major Breach and/or Failure to Meet SRT Standards

MCVFD affirms and stipulates that a Major Breach of this Agreement and/or the failure to
meet SRT Standards as provided herein will result in damage to the City. This may include public
risk to health and safety as well as the cost of employing another contractor to provide the services
herein, conducting a Request for Proposal process, contract administration, purchase of equipment,
labor costs and related expenses. MCVFD also affirms that it will be impractical to determine the
actual value of such damage, whether in the event of delay, non-performance, failure to meet
standards, or any other Major Breach and/or deviation from the SRT Standards. Therefore,
MCVFD and City agree as a condition of this Agreement that the liquidated damages specified
herein are reasonable.
It is expressly understood and agreed that amounts for liquidated damages are not to be

considered a penalty, but shall be deemed reasonable liquidated damages. The parties agree the
harm that would be caused to City in the event of a Major Breach or failure to meet SRT Standards
is incapable or difficult of estimation and that the amount of the liquidated damages provided is a
reasonable forecast of just compensation to City.
It also is expressly acknowledged and stipulated that the remedies of City, in the event of

a Major Breach and/or a failure to meet SRT Standards, are not limited to this provision for
liquidated damages.
Unless otherwise provided herein, all liquidated damage amounts may be withdrawn by
City from the Performance Security provided by MCVFD in accordance with this Agreement.
A.

Liquidated Damages for Failure to Meet SRT Standards

In the event MCVFD fails to achieve ninety percent (90%) compliance with SRT
Standards for any calendar month, as evidenced by a Call Report, then MCVFD agrees
City is entitled to liquidated damages as follows:
FIRE PROTECTION AGREEMENT
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Any Subsequent
Violation*
$1,000
$1,500
89%
$ 500
$1,500
$2,500
88%
$1 ,000
$3,500
87%
$1,500
$2,000
$4,500
86%
$2,500
$2,000
$5 ,500
85%
$2,500
$3,500
$3,000
$4,000
$6,500
<85%
*This Chart and Subsection A. does not impair or supersede City's right to declare a Major
Compliance

1st Violation

2nd Violation

Breach as provided in Subsection B.3. below. Subsection B.3. shall control over this
Subsection A.
1.

City shall notify MCVFD of any failure of MCVFD to achieve ninety

percent (90%) compliance with SRT Standards for any calendar month. MCVFD
shall have five (5) days to challenge the accuracy of Call Report data and must
notify City within that time of any such challenge. In the event MCVFD challenges
the accuracy of Call Report data, the challenge shall be heard and determined by
the City Council.

The City Council shall be the sole authority regarding the

accuracy of Call Report data and the City Council's findings and decisions shall be
conclusive and binding upon the parties.
2.

Absent a challenge by MCVFD to Call Report data or upon the City

Council's denial of a challenge by MCVFD, the City may draw from the
Performance Security the amount of liquidated damages.

B.

Liquidated Damages for Major Breach
1.

Liquidated damages for MCVFD's failure to comply with AVL

requirements are as follows: (A) $5,000 for first violation, (B) $10,000 for second
violation, and (C) the entire amount of the Performance Security.

FIRE PROTECTION AGREEMENT
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2.

Liquidated damages for failure to provide the insurance required herein

shall be the cost necessary to reimburse the City for obtaining the required
insurance, plus an additional thirty percent (30%) as administrative costs. Should
an event occur during any time when MCVFD does not have the required insurance
in place, then liquidated damages are the entire amount of the Performance
Security.
3.

Failure to meet SRT Standards for at least ninety percent (90%) of calls

within City limits for three (3) consecutive months, or for four (4) months in any
consecutive twelve (12) month period, shall constitute a Major Breach. In such
event, the City may terminate this Agreement and/or collect the entire amount of
the Performance Security, which is thereby forfeited to City, in addition to such
other rights and remedies the City has or may have at law or equity.
4.

Liquidated damages for any other Major Breach shall be the entire amount

of the Performance Security.
XII.

Financial Audits and Document Inspection

MCVFD shall allow a Texas licensed certified public accountant of the City's choosing to
perform certified audits of the MCVFD financial documents for 2012 through 2016, and 2017,
2018, 2019, and 2020 as they become available. The City is responsible for paying the accountant
for performing the certified audits.
MCVFD agrees City has the right to inspect all records and documents of MCVFD at any
reasonable time. Such right of inspection shall not be unreasonably withheld by MCFVD.
Failure of MCVFD to comply with these agreements constitutes a Major Breach.

FIRE PROTECTION AGREEMENT
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XIII. Insurance and Indemnification
A. MCVFD will assume complete responsibility for any claim of property damage or
bodily injury which may directly or indirectly arise from performance of this Agreement
by MCVFD, its agents, employees and subcontractors. MCVFD and/or its employees will
indemnify, hold harmless, release and defend the City from and against all claims of
liability and resulting damages that directly or indirectly performance of this Agreement
by MCVFD, its agents, employees and subcontractors. MCVFD shall indemnify, defend
and hold harmless the City and all of its officers, agents and employees from all suits,
actions or claims of any character, name and description brought for or on account of any
injuries or damages received or sustained by any person, persons or property on account of
the operations of MCVFD, its agents, employees or subcontractors; or on account of any
negligent act or fault of MCVFD, its agents, employees or subcontractors in the execution
or provision of service contemplated by this Agreement. In the event of any claim subject
to this provision, City shall be entitled to select its attorneys, the costs of which MCVFD
and its insurer shall pay.
B. MCVFD will keep and maintain such insurance policies as may be necessary to cover

all obligations assumed under this Insurance and Indemnification provision of this
Agreement, insuring liability for injury or death of third parties, extended to include
personal injury liability coverage, and for damage to property of third parties, with the
following limits for each occurrence:
Injury or Death:

$1,000,000

Property Damage:

$1,000,000

MCVFD shall have the City added as an additional insured to the foregoing insurance
policies and shall, on request, provide certificates of insurance to the City.
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C. MCVFD waives subrogation rights for loss or damages to the extent they are covered

by insurance. Insurers shall have no right of recovery or subrogation against the City, it
being the intention that the insurance policies shall protect all parties to this Agreement
and be the primary coverage for all losses covered by the policies.

The insurance

companies shall have no recourse against the City for payment of premiums or assessments
for deductibles. The failure of the City to approve, disapprove or act regarding insurance
supplied by MCVFD shall not relieve MCVFD of full responsibility or liability for damage.
D.

Failure to maintain insurance as required herein shall constitute a Major Breach.

XIV. Independent Contractor Status

Nothing contained in this Agreement shall be deemed or construed by the parties hereto or
any other third party to create the relationship of principal and agent, partnership, joint venture or
any other association whatsoever between the parties. It is understood and agreed by the parties
that MCVFD is providing services to City as an independent contractor. MCVFD is not and shall
not be construed to be a division or agency of the City. The City does not and will not accept or
assume any liability or obligation incurred by or on behalf of MCVFD. At no time will any
employee or representative of MCVFD be considered an agent or employee of the City or represent
himself or herself as such.
XV.

Termination

Either party may terminate this Agreement without cause by: (A) providing the other party
a minimum of ninety (90) days' written notice; and (B) paying the other party the sum ofNinetyTwo Thousand, Eight Hundred Twelve and 00/100 Dollars ($92,812.00) due and payable at the
time written notice is given.

FIRE PROTECTION AGREEMENT

12

XVI.

Code of Conduct
In addition to the terms and conditions contained in this Agreement, MCVFD agrees to

abide by and comply with the City's Code of Conduct attached to this Agreement as Exhibit 1 and
incorporated herein by reference.

XVII. Duties of Fire Chief
The MCVFD Fire Chief shall:
A.

attend meetings of the City Council as required by the City Council;

B.

aid in the enforcement of all City ordinances relating to the prevention and control

of fire and to the protection of life and property within the City;
C.

execute all documents relating to fire prevention, fire protection, and emergency

rescue services; and

D.

assure that the operation of the MCVCD personnel and equipment meets all

applicable federal, state and local standards related to fire protection, fire prevention, and
emergency rescue services.

XVIII.Rights and Remedies Not Waived
MCVFD contracts and guarantees that the services required herein shall be completed
without further consideration than that provided for in this Agreement; and that the acceptance of
services herein and the consideration therefore shall not be held to prevent maintenance of an
action for failure to perform such work in accordance with this Agreement. In no event shall any
action by City constitute or be construed to be a waiver by City of any breach or default and shall
in no way impair or prejudice any right or remedy available to City with respect to such breach or
default.
It is further agreed that no right or remedy granted herein or reserved to the City is exclusive

of any right or remedy at law or equity otherwise available to City; but each shall be cumulative
FIRE PROTECTION AGREEMENT
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of every right or remedy given hereunder. No covenant or condition of this Agreement may be
waived without consent of City. Forbearance or indulgence by the City shall not constitute a
waiver of any covenant or condition to be performed pursuant to this Agreement.
XIX.

Notices

All notices required or contemplated by this Agreement (or otherwise given in connection
with this Agreement) shall be in writing, shall be signed by or on behalf of the person or entity
giving the notice, and shall be effective as follows: (a) on or after the third (3rd) business day
after being deposited with the United States mail service, certified mail, return receipt requested;
(b) on the day delivered by private courier, private delivery or private messenger service
(including overnight mail services such as FedEx or UPS) as evidenced by a receipt signed by any
person at the delivery address (whether or not such person is the person to whom the notice is
addressed); or (c) otherwise on the day actually received by the person to whom the notice is
addressed, including, but not limited to, delivery in person and delivery by regular mail. Notices
given pursuant to this section shall be addressed as follows:
To the City:

Attn: City Administrator
City of McLendon-Chisholm
1371 West FM 550
McLendon-Chisholm, Texas 75032

To the MCVFD:

Fire Chief
McLendon-Chisholm Volunteer Fire Department
1250 State Highway 205
McLendon-Chisholm, Texas 75032

XX. Miscellaneous

A.

By entering into this Agreement, neither party waives any immunity or defense that

would otherwise be available to it against any claims, including those arising in the exercise
of governmental powers and functions, all of which is expressly reserved.
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B.

This Agreement shall extend to and be binding upon the parties and their respective

successors and assigns; provided, however, that this Agreement may not be assigned
without the written consent of both parties.
C.

It is the intent and agreement of the parties to this Agreement that all legal

provisions oflaw required to be inserted herein, shall be and are inserted herein. If through
mistake or oversight, however, any such provision is not herein inserted or is not inserted
in proper form, then upon application of either party, the Agreement shall be amended so
as to strictly comply with the law and without prejudice to the rights of either party
hereunder.
D.

If any of the provisions of this Agreement are declared invalid for any reason, the

invalidation shall not affect the other provisions of this Agreement that can be given effect
without the invalid provision. The provisions of this Agreement are severable.
E.

During the performance of this Agreement, MCVFD agrees that it shall not

unlawfully discriminate against any employee or applicant for employment because of
race, color, religion, sex, or national origin. Such action shall include, but not be limited
to, the following: employment, upgrading, demotion or transfer; recruitment or recruitment
advertising; layoff or termination, rates of pay or other forms of compensation; and
selection for training, including apprenticeship.
F.

The titles and headings contained in this Agreement and the subject organization

are used only to facilitate reference, and in no way define or limit the scope or intent of any
of the provisions of this Agreement.
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G.

Both parties have participated fully in the review and preparation of this

Agreement. Any rule of construction to the effect that ambiguities are to be resolved
against the drafting party shall not apply to the interpretation of this Agreement.
H.

This Agreement constitutes the sole and only agreement of the parties hereto and

supersedes any prior understandings or written or oral agreements between the parties
respecting the subject matter unless specifically described herein.

CITY OF McLENDON-CHISHOLM, TEXAS

Date:

~------------~

By:

Robert Steinhagen, Mayor

ATTEST:

Lisa Palomba, City Secretary

McLENDON-CHISHOLM VOLUNTEER
FIRE DEPARTMENT:

Date:
By:

FIRE PROTECTION AGREEMENT
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